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FOREWORD  1953685 


This  is  a factual  account  of  the  making  of  the 
Indiana  Constitution  in  1851.  The  delegates  assem- 
bled at  Indianapolis  for  that  purpose  were  a notable 
group.  Numbered  among  them  were  men  who  had  at- 
tained distinction  in  various  fields  of  statecraft.  Like- 
wise an  even  greater  number  of  the  delegates  were 
other  young  men  of  weighty  but  as  yet  undisclosed  po- 
tential who  were  destined  to  be  future  congressmen, 
governors,  judges,  and  Civil  War  generals,  etc.  The 
document  itself  was  designed  to  correct  inadequacies 
in  the  thirty-four-year-old  constitution  which  paral- 
leled Indiana's  statehood  in  1816.  Racial,  religious 
and  sex  discriminatory  prejudices  permeated  the  de- 
bate to  an  incredible  extent.  There  was  limited  vision 
as  to  Indiana's  ultimate  constitutional  needs.  Hence, 
in  practice  the  new  constitution  soon  manifested  easily 
discernible  defects.  Difficulty  of  amendment  made  it 
seem  increasingly  an  anachronism  . Today  there  are 
many  who  would  like  to  see  it  radically  overhauled  or 
even  jettisoned.  It  is  not  our  purpose  here  to  do  other 
than  mention  some  of  its  demonstrated  shortcomings. 
Our  purpose  rather  is  fulfilled  if  we  can  delineate 
the  work  of  the  convention  as  it  sought  to  meet  imme- 
diate contemporary  problems.  Recently  there  has 
been  an  increasing  crescendo  of  strident  demand  for 
constitutional  changes.  Men  of  both  political  parties 
have  participated  in  these  demands. 


RexM.  Potterf 
Librarian  Emeritus 
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I.  INDIANA  IN  1850 


Just  a year  previous  to  admission  to  the  Union 
in  1816  Indiana's  population  was  a bare  68, 084. 1 In- 
dians still  claimed  two  thirds  of  the  stated  In  1850  it 
had  increased  to  988,416;  of  these  11,262  were  free 
colored,  55,  537  were  foreign  born,  398,  775  were  born 
out  of  Indiana  and  528,783  were  born  in  Indiana.  ^ Of 
571,  636  or  more  than  half  of  the  population  was  under 
twenty  years  of  age. 4 73,  805  were  illiterate.^  Most 
of  the  population  of  Indiana  was  concentrated  in  the 
southern  part  of  the  state. ^ The  most  populous  coun- 
ties were  Wayne,  Marion,  Jefferson,  Dearborn  and 
Tippecanoe. ^ The  leading  cities  were  Jeffersonville, 
New  Albany,  Indianapolis,  Madison  and  Lafayette.  ^ 
Indiana  now  ranked  seventh  among  the  twenty -eight 
states  in  population.  ^ 

Within  a few  years  following  the  Battle  of  Tip- 
pecanoe in  1811  when  General  Harrison's  forces  broke 
the  Indian  power,  the  Indian  population  was  almost 
entirely  eliminated  from  the  state;  after  1838  the 
number  of  Indians  in  Indiana  was  negligible . ^ As 
late  as  1849  some  300,  000  acres  of  unoccupied  land 
were  still  available  for  purchase  from  the  federal 
government. 

The  seventh  census  showed  that  among  the 
males  of  the  state,  163,  130  were  farmers,  28,  165 
were  laborers  and  790  were  carpenters.  Those  en- 
gaged in  other  workaday  occupations  and  trades  were 
numerically  insignificant.  These  figures  indicate  an 
overwhelming  priority  in  agriculture  accompanied  by 
a substantial  amount  of  construction.  ^ 


The  National  Road  which  crossed  eight  coun- 
ties of  Indiana  from  east  to  west,  intersected  at  Indi- 
anapolis with  the  Michigan  Road  extending  from  the 
Ohio  River  to  Lake  Michigan.  ^ in  the  1830's  a mac- 
adamized road  had  been  built  between  New  Albany  and 
Paoli.  This  road  was  a section  of  the  great  internal 
improvements  project.  ^ There  were  about  400  miles 
of  plank  road  in  service  in  1850.^  The  state's  steam 
roads  were  in  their  infancy.  A railroad  ran  from  In- 
dianapolis to  Madison  and  apparently  was  a dependable 
means  of  transportation.  ^ Also  a road  extended  from 
Edinburg  to  Shelbyville  with  spurs  to  Knightstown  and 
Rushville.17  The  financial  crash  of  1857  saw  the  sus- 
pension of  most  railroad  building.  ^ 

The  census  of  1850  ranked  Indiana  among  the 
states  of  the  Union  fourth  in  production  of  corn,  fifth 
in  number  of  horses,  sixth  in  quantity  of  wheat  and 
ninth  in  the  value  of  hogs.  ^ Corn  was  king  of  all  ag- 
ricultural staples.  Not  only  did  it  furnish  subsistance 
for  livestock  but  it  was  the  chief  food  for  all  humans, 
both  rich  and  poor.  It  lent  itself  to  a variety  of  dishes 
viz.,  corn  pone,  grits,  corn  cakes,  hominy,  corn 
fritters,  fried  corn,  etc.^0 

Grain  was  still  largely  threshed  bv  trampling. 
Machine  methods  were  few  and  primitive.  1 The  year 
1850  was  a good  year  agriculturally.  The  wheat  crop 
was  good.22  However,  a great  area  of  interior  Indi- 
ana--the  long -used  hunting  preserve  of  the  Indians  -- 
was  not  made  available  for  the  entry  of  settlers  until 
other  parts  of  Indiana  were  preempted.  The  superfi- 
cially forbidding  character  of  this  region  made  it  seem 
undesirable  for  human  settlement.  There  was  little 
dry  land  on  which  to  build  houses  or  cultivate  corn. 
Here  were  swamps  in  which  raccoons  might  mire 
themselves;  slow  creeping  streams  whose  vapors 
were  supposed  to  be  miasmatic;  snakes,  muskrats, 
mosquitoes;  and  the  forest  primeval.  When  finally 
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drained  its  fertility  amply  repaid  for  the  pains  and 
hard  work.  Meanwhile  this  neglected  area  was  known 
as  the  "Coon  Belt"  and  avoided  by  all  except  the  most 
indigent  settlers.  As  late  as  1850  it  was  still  largely 
a wilderness . ^ 

Indiana's  County  organization  was  practically 
complete  in  1850.  There  were  now  ninety -one  counties 
operating  as  local  units  of  government.  In  1859  the 
county  commissioners  of  Jasper  County  operating  un- 
der a general  law  enacted  in  1857  divided  that  county 
and  set  up  the  western  part  thereof  as  Newton  Coun- 
ty. ^ This  was  the  ninety -second  and  last  county  or- 
ganized . 

Veiled  behind  various  fraudulent  disguises, 
slavery  had  persisted  in  one  form  or  another  in  Indi- 
ana since  the  beginning  of  statehood.  However,  public 
sentiment  steadily  veered  against  it  and  the  courts 
brought  an  end  to  it  in  1843.  Meanwhile  the  people 
of  Indiana,  as  elsewhere  in  the  North,  tired  of  the 
thwarting,  baffling  and  seemingly  insoluble  issue  of 
slavery,  were  hopefully  willing  after  the  Compromise 
measures  of  1850  to  lay  the  issue  aside. ^ 

Politically  the  state  moved  by  1850  toward  one- 
party  government.  The  Whig  Party  was  on  the  decline 
and  soon  reached  its  demise. ^ The  election  of  1848 
was  a decisive  defeat  for  the  Whigs.  They  retained 
only  one  representative  in  Congress,  no  senators  and 
lost  the  governorship  to  the  Democrats. ^ General 
Taylor's  death  and  the  finality  of  the  Compromise 
measures  had  left  that  unhappy  party  nothing  to  do  ex- 
cept die.  Its  great  leaders  had  passed  from  life  and 
internal  dissentions  had  aided  in  its  deterioration.  29 
In  the  Thirty-Second  Congress  (March  4,  1851 -March 
3,  1853)  the  Senators  from  Indiana  were  Jesse  D. 
Bright  and  James  Whitcomb  democrats,  and  eleven 
representatives.  Of  these  latter  Thomas  A.  Hendricks 
and  Wm . H.  English  were  to  attain  national  prestige. 
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The  other  representatives  were  soon  forgotten.  ^0 

Indiana's  disastrous  experience  with  internal 
improvements  involved  a pledge  of  the  state's  credit 
to  complete  the  projects.  As  a result  Indiana  became 
bankrupt,  her  credit  ruined  and  burdened  with  an  im- 
possible debt.  The  voters  were  suspicious  and  wanted 
no  further  involvement  of  the  state  in  private  proj  - 
ects.^-*-  Immigrants  from  the  older  states  were  pass- 
ing through  Indiana  to  newer  and  cheaper  lands.  For- 
eign immigration  had  hardly  yet  begun  to  make  itself 
felt.  32 

In  religion  Indiana  was  overwhelmingly  prot- 
estant.33  Indiana  University  was  struggling  for  ex- 
istence. 34  Public  elementary  education  was  at  a 
standstill.  ^ 

The  banking  system  of  Indiana  was  without 
blemish  of  corruption  or  fraud.  The  State  Bank  char- 
tered in  1834  with  few  branches  was  simply  inadequate 
to  meet  the  needs  of  the  state.  There  was  much  agi- 
tation for  free  banking. 36 

The  gold  rush  to  California  was  now  in  full 
flow  but  was  soon  to  ebb.^7  The  tide  of  German  im - 
migrants  was  beginning  to  enter  the  Middle  West  with 
only  a few  stopping  in  Indiana.  The  exodus  of  Irish- 
men, an  aftermath  of  the  potato  famine,  was  at  high 
tide. 38  Politically  Indiana  was  in  process  of  becoming 
the  feudal  fief  of  the  energetic  Jesse  D.  Bright  who 
shamelessly  moulded  Indiana's  political  stance  with  a 
view  to  his  own  personal  policies  and  interests. 39 

The  era  of  canal  building  beginning  in  1832  was 
drawing  to  a close.  To  the  dismay  and  disgust  of 
Hoosiers  it  was  now  crystal  clear  that  their  hopes  of 
satisfactory  transportation  by  this  method  had  gone 
glimmering.  Soon  the  railroads  would  answer  their 
prayers . 
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II.  INDIANA  UNDER  THE  CONSTITUTION 

OF  1816 


In  accordance  with  and  by  authorization  of  the 
enabling  act  of  congress  for  the  admission  of  Indiana 
to  the  Union,  April  19,  1816  a convention  assembled 
at  Corydon,  Indiana  June  10,  1816  to  formulate  a con- 
stitution for  the  eighteenth  state . The  electorate  from 
Indiana's  thirteen  counties  chose  forty -three  dele- 
gates. The  convention  elected  Jonathan  Jennings  pres- 
ident and  William  Hendricks  secretary.  It  completed 
its  work  on  June  29.  The  constitutions  of  Tennessee 
and  Ohio  served  as  models  and  were  somewhat  slav- 
ishly imitated. 

The  members  received  a per  diem  of  $2.00 
and  $2.00  for  each  twenty -five  miles  traveled  to  and 
from  the  convention.  The  total  cost  of  the  convention 
was  $3,076.21.  The  constitution  became  effective 
without  popular  ratification  by  the  electorate . There 
was  no  impressive  general  dissatisfaction  with  the 
document.  However,  there  was  some  criticism. 
Some  persons  felt  that  the  constitution  had  invaded  the 
area  of  legislative  function.  Others  objected  to  the 
establishment  of  the  capital  at  Corydon,  the  prohibi- 
tion on  calling  a convention  to  alter  the  constitution 
until  twelve  years  had  passed,  and  the  severe  limi- 
tations on  the  salaries  of  public  officials.  Making  all 
ministerial  offices  elective  was  a concession  to  de- 
mocracy. Limitation  on  the  term  of  office  of  judges 
opened  the  latter  officials  to  serious  temptation.  The 
failure  to  provide  an  attorney -general  or  prosecuting 
attorneys  seemed  to  encourage  lawlessness.  One 
critic  believed  that  the  language  of  the  document  was 
ambiguous.  * 

Article  VIII  provided  for  amending  the  consti- 
tution of  1816.  It  provided  that  a poll  should  be  made 
every  twelfth  year  to  determine  whether  voters  de- 
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sired  to  call  a convention  for  amending  the  constitu- 
tion. Actually  the  question  was  submitted  to  the  vot- 
ers a number  of  times.  In  1846  such  a plebescite  re- 
sulted in  32,521  votes  for  calling  a constitutional  con- 
vention and  27,485  against.  However,  since  the  votes 
cast  were  less  than  half  the  total  number  of  votes  cast 
at  that  election  the  nominal  majority  was  therefore 
ineffective . ^ The  inference  is  inescapable  that  by  and 
large  the  people  of  Indiana  were  not  notably  dissatis- 
fied with  their  constitution  although  a strong  and  en- 
ergetic minority  did  want  changes. 

There  were  numerous  definite  and  blatant 
shortcomings  in  the  constitution  of  1851  which  its  op- 
eration revealed  in  the  thirty-five  years  of  its  exist- 
ence. Elementary  education  was  at  a standstill  be- 
cause of  the  constitutional  requirement  that  schools 
be  ''Uniform.”  The  Supreme  Court  killed  all  the  free 
schools  that  amounted  to  anything  by  its  strict  inter- 
pretation of  this  word. ^ 

The  legislative  practice  of  enacting  special 
legislation  for  persons  and  communities  was  produc- 
tive of  much  loss  of  time  which  could  well  have  been 
utilized  by  the  general  assembly  to  solve  the  state’s 
problems.  It  also  brought  into  existence  conflicts  and 
anomalies.  Special  legislative  acts  to  vacate  streets 
or  alleys  were  not  uncommon.  At  a time  when  a great 
temperance  wave  affected  men’s  emotions  numerous 
conflicting  local  statutes  relating  to  temperance  and 
the  prohibition  of  the  sale  of  liquor  were  enacted  af- 
fecting different  towns,  counties,  and  cities.  In  the 
same  county  some  townships  were  legislatively  wet 
and  others  dry  by  the  act  of  the  General  Assembly.4 

Likewise  there  was  no  uniformity  in  the  law 
regulating  township  government.  Prior  to  1851  there 
were  only  five  counties  in  the  state  which  had  a uni- 
form government.  In  those  counties  government  was 
in  the  hands  of  a township  trustee,  a clerk  and  a 
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treasurer.  Other  and  diverse  systems  prevailed 
elsewhere . ^ 

A very  potent  source  of  dissatisfaction  with 
the  constitution  of  1816  lay  in  the  financing  of  the  in- 
ternal improvements  program  by  the  General  Assem- 
bly which  involved  gigantic  costs  of  more  than  $12 
millions.  The  state  emerged  burdened  by  overwhelm- 
ing indebtedness  with  its  bonds  depreciated  to  a few 
cents.  There  was  general  consensus  that  the  Gener- 
al Assembly  should  in  the  future  be  restrained  from 
incurring  indebtedness  other  than  in  emergencies . ^ 

A private  opinion  of  a citizen  of  Indiana  printed 
April  27,  1850  expressed  alarm  relative  to  the  large 
interest  charge  of  $500,  000  annually  paid  by  the  state 
of  Indiana  to  foreign  interests.  He  feared  that  in  any 
period  of  financial  stress  it  would  constitute  a heavy 
liability  and  consequent  drain  upon  the  economy  of 
Indiana.  He  recommended  the  conversion  of  this  debt 
into  a single  charge  upon  the  state  treasury  and  its 
reduction  to  a domestic  obligation  which  would  afford 
security  and  stability  to  the  circulating  medium  of  In- 
diana with  suitable  provision  for  a sinking  fund  to  liq- 
uidate the  debt. 

The  legislature  had  enacted  a mass  of  private 
legislation  of  little  or  no  interest  to  most  of  the  citi- 
zens of  the  state.  The  General  Assembly  had  busied 
itself  in  chartering  schools,  academies,  seminaries, 
colleges,  private  schools,  libraries,  railroads,  in- 
dustrial and  commercial  companies,  planing  mills, 
sawmills  and  brass  bands.  Little  uniformity  existed 
in  legislation  affecting  schools,  court  pleading,  and 
the  election  of  justices  of  peace.  Special  acts  created 
confusing  differences  and  discrimination. ^ 

The  legislature  consumed  much  time  in  chang- 
ing family  names  and  granting  divorces. ^ From  1816 
until  1851  the  General  Assembly  granted  83  divorces 
of  which  forty  were  approved  in  the  legislative  session 
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of  1845-46. 10 

The  pressures  of  the  still  prevalent  Jacksonian 
theories  of  government  demanded  that  the  electorate 
exercise  direct  control  over  their  administrative  of- 
ficers. The  growing  disillusionment  with  the  way  the 
General  Assembly  exercised  its  powers  had  brought 
into  question  the  appointment  of  administrative  offi- 
cials. The  direct  popular  election  of  such  officials 
seemed  the  solution  to  that  great  body  of  citizens  who 
still  gave  their  allegiance  to  the  now  dead  General 
Jackson.  There  was  equal  distrust  of  any  appointive 
power  exercised  by  a wilful  governor.  To  men  of 
Jacksonian  persuasion  the  solution  was  the  direct 

election  of  state  officers  such  as  auditor  of  state, 

1 1 

secretary  of  state  and  state  treasurer.  The  South 
Bend  Register  of  which  Schuyler  Colfax  was  editor, 
advocated  election  of  all  state  officers  except  Presi- 
dent of  the  State  Bank.  ^ 

Court  procedures  had  become  increasingly  ex- 
pensive. The  remedy  seemed  to  be  in  the  abolition  of 
the  associate  justices  whom  many  thought  useless.^ 
The  South  Bend  Register  strongly  urged  that  the  judi- 
ciary be  freed  from  the  thralldom  of  party  politics  by 
the  election  of  judges  in  a separate  election  in  which 
no  political  offices  or  issues  were  at  stake.  ^ 
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III.  DEVELOPMENT  OF  SENTIMENT  FOR  A 
NEW  CONSTITUTION  AFTER  1840 


Strict  construction  of  that  article  of  the  1816 
constitution  which  provided  for  calling  a Constitutional 
Convention  involved  submission  of  the  issue  to  the 
voters  every  twelve  years.  Actually  the  voters  were 
given  an  opportunity  to  vote  on  it  in  1823,  1828,  1840, 
1846  and  1849.  Attempts  to  provide  for  a convention 
in  1820,  1821,  1826,  1827,  1829,  1830,  1831,  1833, 
1835,  1836,  1841,  1844,  1845  and  1847  met  with  fail- 
ure. 1 After  1840  popular  interest  in  such  a measure 
was  noticeably  greater . In  1845  a statewide  referen- 
dum on  the  subject  brought  no  decisive  answer  but  did 
indicate  heightened  public  interest.  Whig  opposition 
and  Democratic  favor  for  constitutional  changes  now 
marked  the  discussions . ^ 

On  December  30,  1846  the  Indiana  State  Jour- 
nal, the  leading  Whig  organ  in  Indiana  took  strong 
round  against  the  idea  of  a Constitutional  Convention. 
It  contended  that  the  General  Assembly  had  no  author- 
ity to  call  a constitutional  convention  and  that  such 
action  was  not  "demanded  by  any  reasonable  expedi- 
ency." This  paper  advocated  that  the  current  consti- 
tution was  good;  no  oppression  existed  under  it;  and  it 
had  provided  ample  opportunity  for  Indiana's  very 
satisfactory  growth  and  prosperity  during  the  thirty 
years  of  its  existence.3  The  slight  margin  of  32,468 
votes  for  and  27,123  against  in  the  1846  referendum 
strengthened  the  slight  Whig  majority  in  the  General 
Assembly  in  its  opposition  to  a convention.  The 
Whigs,  too  indicated  their  awareness  that  the  Demo- 
cratic Party  originated  the  proposal. 

On  March  28,  1846  the  Fort  Wayne  Sentinel,  a 
Democratic  paper  advocated  a Constitutional  Conven- 
tion  and  proposed  four  amendments:  (1)  Change  from 
annual  to  biennial  legislative  sessions,  (2)  Prohibition 


12 


on  legislative  creation  of  state  indebtedness  unless 
buttressed  approved  by  vote  of  the  people,  (3)  Prohi- 
bition of  local  legislation,  and  (4)  Abolition  of  legis- 
lative divorce.  The  Sentinel  noted  that  annual  ses- 
sions made  for  repetitive  legislation.  The  Sentinel 
observed  too,  that  men  who  wished  to  shed  their  wives 
received  legislative  divorces  without  any  hearing. 
This  constituted  monumental  unfairness  to  women.  ^ 

The  proponents  of  a Constitutional  Convention 
doggedly  but  unsuccessfully  maintained  their  offensive 
in  the  legislative  session  of  1847-1848.  Their  defeat 
was  narrow.  The  political  complexion  of  the  state 
was  changing  and  Whiggery  was  in  decline.  There 
was  strengthened  demand  for  a convention  when  the 
legislature  of  1848-1849  met.^  Governor  James  Whit- 
comb, who  was  soon  to  be  elected  United  States  Sena- 
tor, championed  the  cause.  In  his  annual  message  he 
recommended  calling  a Constitutional  Convention  and 
enumerated  several  proposed  changes.  He  dwelt  upon 
the  iniquity  of  special  legislation.  He  thought  annual 
legislative  sessions  were  too  frequent.  He  believed 
there  should  be  a severe  limitation  upon  public  indebt- 
edness. Likewise,  he  suggested  restrictions  on  en- 
actment of  bills  which  granted  state  funds  to  individ- 
uals. The  General  Assembly  reacted  favorably.  A 
bill  providing  for  an  election  to  approve  calling  a con- 
vention passed  the  Senate,  Jan.  2,  1849  by  a vote  of 
34-12  and  the  House  by  80-2.  Governor  Whitcomb 
signed  the  bill  January  15,  1849.^ 

In  the  referendum  on  the  calling  of  the  conven- 
tion held  August  6,  81,500  votes  approved  and  57,418 
opposed. ^ Governor  Paris  C.  Dunning  in  his  annual 
message  of  December  4,  1849  called  attention  to  the 
election  of  August  6,  1849  and  recommended  that  the 
legislature  provide  for  a convention.  A bill  embody- 
ing Governor  Dunning's  recommendation  was  intro- 
duced in  the  House  on  December  4,  1849.  It  passed 


13 


both  houses  and  received  the  governor's  approval  Jan- 
uary 18 . ** 

The  enabling  act  provided  for  the  election  of 
one  hundred  and  fifty  delegates,  fifty  to  be  chosen 
from  the  Senatorial  districts  and  one  hundred  from  the 
representative  districts.  The  delegates  were  admon- 
ished to  present  the  draft  of  a new  constitution  to  the 
next  legislature  for  disposition.  Later  legislation  ap- 
propriated $40, 000  for  expenses  and  authorized  the 
governor,  auditor  and  treasurer  of  state  to  provide  a 
meeting  place  for  the  convention. ^ 

On  May  25,  1849  the  Indiana  Sentinel  repro- 
duced an  editorial  from  Schuyler  Colfax's  South  Bend 
Register  numerating  some  nine  proposed  changes  in 
the  constitution  of  1816.  ^ The  Indiana  State  Sentinel 
again  on  May  30,  1849  reprinted  another  long  editorial 
from  the  South  Bend  Register  calling  for  a non-parti- 
san approach  to  the  choice  of  delegates,  or  failing  that 
to  choose  men  noted  for  their  ability  and  trustworthi- 
ness . ** 

Many  of  the  changes  now  proposed  by  many 
people  had  become  almost  non -controversial  so  long 
and  often  had  they  been  discussed  and  argued.  A cau- 
cus of  the  Whig  minority  members  of  the  General  As- 
sembly declared  in  favor  of  a number  of  amendments 
to  the  constitution.  The  Democratic  State  Central 
Committee  found  it  necessary  to  reply  to  the  Whigs 
and  to  remind  them  that  their  proposals  had  already 
been  long  advocated  by  Democrats . They  insinuated 
that  the  Whigs,  long  opposed  to  the  project  had  now 
climbed  aboard  the  band  wagon.  ^ 

The  Albany  Ledger  opined  that  a well-made 
Constitution  "will  probably  remain  for  a half-century 
or  more,  the  supreme  law  of  the  land."'1'4 

Charles  Kettleborough  has  analyzed  and  syn- 
thesized the  various  proposed  changes  which  emanated 
from  many  sources  on  the  eve  of  the  meeting  of  the 
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Constitutional  Convention.  ^ 

The  amendments  proposed  by  individual  citi- 
zens, journals  and  public  meetings  were  as  follows: 

(I)  Biennial  sessions  of  the  General  Assembly,  which 
the  Goshen  Democrat  estimated  would  save  $25,000 
annually.  (2)  Biennial  or  triennial  sessions.  (3)  Tri- 
ennial sessions.  (4)  Abolition  of  the  associate  judge  - 
ships  to  reduce  court  expenses.  (5)  Appointment  of 
associate  judges  and  justices  of  the  pep.ce.  (6)  Re- 
modeling of  the  judiciary  and  adequate  compensation 
forjudges.  (7)  The  abolition  of  the  existing  probate 
system  and  the  creation  of  probate  circuits  with  com  - 
petent  officers  elected  by  the  people.  (8)  The  delega- 
tion of  local  legislation  to  the  county  authorities.  (9) 
Abolition  of  local  or  special  legislation.  (10)  Prohib- 
iting the  General  Assembly  from  granting  divorces 
and  thus  "constructively  usurping  judicial  power." 

(II)  Fixing  the  membership  of  the  House  at  50  and  the 

Senate  at  25.  (12)  Fixing  permanently  the  member- 

ship of  the  General  Assembly.  (13)  Requiring  repre- 
sentatives to  be  25  years  of  age  and  senators  30.  (14) 
Fixing  legislative  sessions  at  6 weeks  and  the  com- 
pensation of  members  at  $2.  (15)  Fixing  the  guber- 

natorial term  at  4 or  5 years  and  rendering  the  Gov- 
ernor ineligible  to  succeed  himself.  (16)  Fixing  the 
senatorial  term  at  4 years  and  the  representative 
term  at  2 years.  (17)  Provide  that  all  fines  shall  be 
applied  to  the  support  of  common  schools  instead  of 
county  seminaries.  (18)  Prohibiting  the  General  As- 
sembly from  creating  any  State  debt  except  in  cases  of 
war  of  invasion  without  submitting  the  question  to  the 
electors.  (19)  Prohibiting  the  creation  of  a State  debt 
without  providing  for  the  annual  interest  and  the  pay- 
ment of  the  principal  within  20  years.  (20)  Prohibit- 
ing the  renewal  or  creation  of  any  charter  for  banking 
purposes,  after  the  expiration  of  the  present  bank 
charter.  (21)  In  all  charters  granted,  require  the  in- 
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sertion  of  an  individual  liability  clause.  (22)  Abolition 
of  the  poll  tax,  letting  property  pay  all  the  tax  instead 
of  heads.  (23)  The  election  of  all  judges  and  State 
officers  by  the  people.  (24)  The  establishment  of  a 
system  of  free  common  schools.  (25)  The  extension 
of  the  suffrage  to  white  males,  21  years  of  age,  ex- 
cept idiots  and  lunatics,  who  were  actual  residents. 
(26)  The  abolition  of  licenses  for  trades  and  profes- 
sions and  of  all  religious  tests,  and  prohibiting  im- 
prisonment for  debt  in  all  forms.  (27)  To  fix  the 
amount  of  property  which  should  be  exempt  from  ex- 
ecution and  to  prohibit  the  passage  of  all  relief  laws. 
(28)  To  guarantee  to  females  the  absolute  control  of 
their  own  property.  (29)  Changing  the  time  of  holding 
general  elections  from  August  to  October,  except  in 
Presidential  years  when  the  elections  should  be  held 
on  the  same  date.  August  was  the  busiest  month  in 
the  year  for  farmers  and  worked  a hardship  on  that 
class  of  voters.  (30)  To  place  Constitutional  re- 
straints on  the  growth  of  monied  monopolies. 
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IV.  PERSONNEL  OF  THE  CONSTITUTIONAL 

CONVENTION 


The  delegates  to  the  Constitutional  Convention 
were  elected  at  the  general  election  on  August  6,  1850. 
Candidates  ran  for  the  office  under  party  labels.^  The 
political  complexion  of  the  memberships  was  ninety- 
four  Democrats  and  fifty-three  Whigs.  William  Steele 
of  Wabash  County  classed  himself  as  a conservative, 
John  Beard  of  Wayne  County  asserted  that  he  was  a 
Free  Soiler  and  John  Brookbank  announced  that  he  was 
Independent.  Politics  was  frequently  laid  aside  in  the 
choice  of  delegates.  Marion  County  chose  two  Whigs 
and  two  Democrats. ^ Membership  in  the  Convention 
included  men  in  the  prime  and  vigor  of  life.  The 
youngest  was  under  twenty -five  and  the  oldest  was 
over  sixty-six.  Less  than  a dozen  were  unmarried. 
The  age  range  was  as  follows: 

16  were  25-30 

14  were  30-35 

27  were  45-50 

15  were  50-55 

12  were  55-60 

4 were  60-66 

In  1885  only  33  were  still  alive. ^ 

Thus  the  majority  were  of  middle  age.  Mr.  Tannehill 
and  Mr.  Zenor  were  old  men.  Some  like  Colfax,  Hol- 
man, Hendricks,  Carter,  Badger,  Bascom,  Hovey  and 
Dann  were  in  the  first  flush  of  active  life.4  Many 
years  later  William  H.  English  recalled  that  the  call- 
ings of  the  members  were: 

62  farmers 

39  lawyers 

16  physicians 

11  merchants  and  traders 
2 teachers 
2 manufacturers 
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1 tanner 
1 carpenter 
1 millwright 
1 bricklayer 
1 county  recorder 
1 accountant 
1 miller 
1 editor 
1 banker 

This  is  from  a speech  by  W.H.  English  made  in  1885. 
He  did  not  know  about  the  other  seven  delegates.^ 

Some  well-known  men  who  might  be  expected 
to  be  delegates  were  not  present.  Those  in  attendance 
who  were  best  known  by  contemporaries  were  Thomas 
D.  Walpole,  Abel  Pepper,  Daniel  Kelso,  James  G. 
Reed,  David  Kilgor,  Ross  Smiley,  Michael  G.  Bright, 
William  M.  Dann,  George  W.  Carr,  David  Wallace, 
Jacob  Page,  Chapman,  James  Randen  and  John  J.  Mor- 
rison. While  seventy-five  members  had  served  in  the 
General  Assembly,  ^wenty-five  more  were  to  serve  in 
future  legislatures. 

Later  Horace  P.  Biddle  and  General  A.P.  Hovey 
were  elected  judges  of  the  Supreme  Court.  Judges 
Niles  and  Howe  were  nominated  for  that  office  but  de- 
feated forelection.  Twelve  others  were  elected  judges 
of  other  state  courts.  Judge  Borden,  Robert  Dale  Owen 
and  General  Hovey  later  served  abroad  as  United 
States  ministers.  General  Milroy,  Hovey,  William 
McKee  and  Dunn  served  with  distinction  in  the  war 
between  the  states.  Colfax,  Hendricks,  and  English 
were  nominated  by  their  parties  for  Vice-President. 
Hendricks  and  Colfax  were  elected.  John  Pettit  and 
Thomas  A.  Hendricks  served  in  the  United  States  Sen- 
ate. Elected  to  the  National  House  of  Representatives 
were  William  S.  Holman,  Schuyler  Colfax,  Thomas  A. 
Hendricks,  John  Pettit,  Robert  Dale  Owen,  William 
English  (secretary  of  the  Convention  but  not  a mem- 
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ber),  David  Kilgore,  James  Lockhart,  Smith  Miller, 
Wm.  McKee,  Dunn  and  James  Foley.  Colfax  served 
as  speaker  of  the  National  House  of  Representatives 
for  several  terms.  David  Wallace  and  Thomas  A. 
Hendricks  served  as  governors  of  Indiana  and  Samuel 
Hall  as  Lieutenant  Governor.  Michael  Bright  was 
federal  agent  of  State.  Horace  E.  Carter  was  elected 
reporter  of  the  Supreme  Court.  Jacob  P.  Dunn  and 
Joseph  Ristine  were  elected  auditor  of  State.  Several 
were  mayors  of  Indiana  cities  including  Grafton  C. 
Cookerly  of  Terre  Haute  and  John  A.  Graham  of  Peru. 
^ The  national  origins  of  the  members  were  varied. 

Six  of  the  150  members  were  foreign-born, 
three  from  Scotland  and  three  from  Ireland.  Seventy  - 
four  were  born  in  the  northern  states  and  seventy  in 
the  Southern -Kentucky;  Pennsylvania  19;  Virginia  19; 
Ohio  17;  New  York  16;  Indiana  13;  North  Carolina  10; 
Maryland  7;  Tennessee  7; Massachusetts  4; South  Car- 
olina 4;  Connecticut  2;  Delaware  1;  New  Hampshire  1; 
Vermont  1;  New  Jersey  1.  Thus  sixteen  states  and 

O 

two  foreign  countries  were  represented. 

Mr.  English  observed  that  no  member  of  the 
Convention  was  ever  prosecuted  for  law  violation  or 
was  ever  accused  of  a dishonorable  deed.  He  gave  it 
his  opinion  that  the  Constitutional  Convention  was  the 
strongest  body  he  had  ever  seen  convene  in  Indiana.  ^ 

More  than  a dozen  of  the  delegates  were  elect- 
ed to  the  General  Assembly  for  the  session  ensuing 
the  proceedings  of  the  Convention  and  participated  in 
the  remodeling  of  statutes  necessitated  by  the  new 
frame  of  government.  ^ 

In  1885  Reverend  G.P.  Badger  who  had  repre- 
sented Putnam  County  in  the  Convention  characterized 
many  of  his  fellow  delegates  as  they  impressed  him  in 
1851. 

Colfax --genial  and  gentlemanly;  a young  man  of  great 
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promise. 

Judge  Niles --eloquent,  the  pure  statesman,  the  able 
jurist. 

John  Pettit- -massive,  bold,  defiant,  earnest  and  strong 
in  defense  of  what  he  felt  be  right. 

Dobron  of  large  inherent  powers,  cool  and  calculating. 
A firm  friend,  a safe  counselor,  an  honest 
man. 

Young  Carter- -brilliant  but  a victim  to  strong  drink. 

Davy  Shannon- -a  man  of  deeds  rather  than  of  words. 

David  Kelso- -plain  face  and  fervid  eloquence,  ready 
at  off-hand  debate  and  capable  of  withering 
sarcasm  for  an  adversary. 

Young  Bascomb--a  man  of  blameless  physique. 

Judge  Raridan--a  man  of  broad  and  varied  experience 
as  lawmaker  and  jurist. 

Robert  Dale  Owen --learned,  logical,  polite,  courteous. 

Thomas  Walpole --a  young  man  of  great  promise  un- 
fulfilled because  of  an  early  death. 

Ex -Governor  David  Wallace -- bright  and  cheerful 
though  at  the  noontide  of  human  life. 

Judge  Borden --tall  and  manly,  a man  of  great  sua  viter 
in  modo,  but  less  fortiter  in  re. 

Carr --tall  and  commanding  but  ready  to  do  and  dare 
for  the  right  (not  president). 

Captain  Gibson- -he  wanted  people  to  keep  their  dogs 
up  if  they  didn't  want  them  hurt,  but  soon 
learned  that  pigs  at  times  needed  penning  for 
their  safety. 

Judge  Kilgore --then  youthful. 

Judge  Newman --calm  and  courageous. 

George  Moore --left  an  enviable  name  as  a heritage  to 
posterity. 

A.B.  Cole --small  of  stature  but  in  voting,  weighty  and 
powerful. 

Milton  Gregg  was  logical  and  incisive. 

Thomas  Smith  was  bold  and  daring. 
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Dr.  Foster  possessed  a massive  brain  and  was  a 
close  reasoner. 

Pepper  and  Prother  were  calm  and  faithful  to  their 
trusts. 

Grafton  C.  Cookerly  whose  corporosity  and  rotundity 
made  him  admired  of  all. 

Wolfish --lacking  an  arm  but  forceful. 

McGuire --the  silent  man. 

Chapman --the  shrewd. 

Morrison --the  scholar. 

McLain- -the  quiet. 

Narr--the  sagacious. 

Ballingall--the  aged. 

Bowers --the  witty. 

Bright --the  muscular. 

Thornton --the  accomplished. 

Miller--the  modest. 

May --the  sarcastic. 

A few  of  the  contributions  of  individual  dele- 
gates have  echoed  down  through  the  corridors  of  time. 
Most  of  the  discussion  preserved  for  us  in  the  journal 
now  seem  a bit  dusty,  mouldy  and  certainly  anachro- 
nistic. Judge  Borden  of  Allen  County,  a distinguished 
jurist  and  politician  was  said  to  have  spoken  oftener 
than  an^  other  delegate --two  hundred  and  fifty  times 
in  all. 1 John  Pettit,  one  of  the  ablest  and  ultimately 
one  of  the  most  distinguished  members  was  noted  for 
his  wisdom.  He  was  particularly  obsessive  about  the 
sanctity  and  inviolability  of  the  common  school  fund. 
He  was  an  untiring  worker  and  most  energetic  in  his 
manner.  He  had  something  to  say  on  every  question 
before  the  convention.  His  speeches  were  as  vigorous 
as  his  opinions  when  he  became  a member  of  the  Su- 
preme Court. 

The  most  eloquent  speech  of  the  session  was 
that  delivered  by  John  B.  Niles  of  Laporte  on  the  ex- 
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emption  of  homesteads  from  execution  for  debt.  ^ 
William  S.  Holman  was  a stout  opponent  of  any  con- 
cession to  the  Woman's  Rights  movement  and  was  a 
vigorous  advocate  of  the  probate  court  system  then 
under  heavy  fire.  A young  man  of  twenty -nine,  his 
utterances  were  positive  and  at  time  fiery.  ^ 

Robert  Dale  Owen  was  eloquent  and  scholarly. 
He  was  widely  known  and  of  acknowledged  stature. 
His  championship  of  Woman's  Rights  attracted  little 
support.  However,  on  most  other  issues  as  well,  he 
adopted  a liberal  stance  and  was  noted  for  his  oppo- 
sition to  imprisonment  for  debt,  his  antipathy  to  any 
link  between  state  and  bank,  his  fear  to  the  creation 
of  any  state  debt  beyond  the  life  of  its  creators,  his 
support  for  the  abolition  of  the  grand  jury  system  and 
for  the  granting  of  homestead  rights.  ^ 

Later  Thomas  A.  Hendricks  was  the  best  known 
of  all  the  delegates  and  was  honored  as  Representative 
in  Congress,  United  States  Senator,  Governor,  twice 
nominated  by  his  party  for  the  office  of  Vice-President 
and  once  elected  to  that  office,  still  his  contributions 
to  the  Constitutional  Convention  were  less  than  medio- 
cre. He  gave  little  promise  of  his  future  statesman- 
ship. He  made  only  three  speeches  of  length  and  these 
were  not  of  great  consequence.  His  greatest  forensic 
effort  was  an  impassioned  address  declaring  his  op- 
position to  the  immigration  of  Negroes  into  Indiana. 
He  feared  the  old,  the  diseased  and  the  vicious  of  the 
southern  blacks  would  migrate  to  Indiana  and  become 
a blight.  He  regarded  the  mingling  of  white  and  blacks 
as  a violation  of  the  laws  of  nature  and  as  a means  of 
degrading  "our  own  race."  He  appealed  for  the  pre- 
vention of  these  evils.  ^ 

Schuyler  Colfax  gave  considerable  evidence  in 
the  Convention  of  the  qualities  which  later  made  him  a 
political  luminary.  Prior  to  the  Convention  he  had 
through  the  editorial  columns  of  his  paper  the  South 
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Bend  Register  publicized  his  views  on  Constitutional 
matters.  He  thought  the  Constitution  should  be  a brief 
statement  of  principles  rather  than  laws.  He  favored 
the  homestead  exemption,  the  election  of  judges,  re- 
strictions on  state  debt,  free  banks  and  retention  of 
the  grand  jury.  He  opposed  suffrage  for  Negroes, 
slavery,  imprisonment  for  debt,  and  legislative  grant- 
ing of  divorce.  He  approved  temperance  but  wanted 
no  reference  to  it  in  the  constitution.  He  was  active 
in  debate  and  assisted  in  reconciling  opposing  views. 
He  was  one  of  the  few  who  unsuccessfully  opposed  the 


harsh  restrictions  on  Negroes. 
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V.  PROCEEDINGS  OF  THE  CONSTITUTIONAL 

CONVENTION 


The  Constitutional  Convention  assembled  in  the 
House  of  Representatives;  the  Secretary  of  State,  as 
required  by  law,  proceeded  to  organize  the  conven- 
tion. A roll  call  revealed  that  all  elected  members 
except  seven  were  present.  There  was  some  alter- 
cation over  the  election  of  a chairman.  Thereafter 
the  delegates  agreed  to  election  by  a vote  determined 
by  roll  call.  Mr.  Borden  of  Allen  County  placed  in 
nomination  the  name  of  George  W.  Carr  who  had 
served  as  speaker  of  the  House  of  Representatives  for 
the  past  two  preceding  sessions  of  that  body.  Mr. 
Borden  in  his  nominating  speech  highly  praised  the  ef- 
ficient parliamentary  leadership  with  which  Mr.  Carr 
had  presided  over  the  House  of  Representatives. 
There  were  no  other  nominations.  On  the  roll  call 
Mr.  Carr  received  134  votes;  six  other  votes  were 
cast  for  other  candidates.  Three  blank  ballots  ap- 
peared. ^ 

After  a few  remarks  by  chairman  Carr,  Mr. 
Pettit  moved  for  an  adjournment  until  the  following 
day  at  9:00  A.M.  He  mentioned  "the  amount  of  busi- 
ness which  it  was  desirable  should  be  done  out  of 
doors."  The  motion  was  amended  for  reconvening  at 
2:00  o’clock.  Mr.  Kilgore2  said  he,  "would  like  to 
know  something  about  this  informal  business  out  of 
doors."  No  answer  was  given  to  this  query.  Later  it 
appeared  that  the  purpose  of  the  recess  was  for  the 
Democratic  members  to  caucus. ^ 

Mr.  William  H.  English  of  Scott  County  was 
electedi principal  secretary  of  the  convention.  He  was 
duly  sworn  by  Hon.  Isaac  Blackford  senior  judge  of  the 
Supreme  Court  of  Indiana.  Two  assistant  secretaries 
Harmon  G.  Barkwell  and  George  L.  Sites  were  chosen 
by  ballot. 
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The  deliberations  and  debates  of  the  Conven- 
tion were  transacted  and  conducted  with  decorum,  dig- 
nity and  expressions  of  marked  mutual  respect  for 
each  other  by  many  of  the  delegates.  Many  subjects 
like  the  state  debt,  the  so-called  Compromise  meas- 
ures of  1850,  treatment  of  the  Negro,  homestead  ex- 
emption, banks,  and  Right  of  Women  to  hold  property 
to  their  separate  use  were  discussed  and  debated  at 
considerable  length.  Most  remarks  were  pertinent 
and  earnest  and  are  an  index  to  the  deep  contemporary 
interest  in  those  matters.8 

At  times  however,  deep  and  serious  delibera- 
tions on  mooted  subjects  dissolved  into  mirth  or  co- 
agulated into  physical  violence.  Alvin  P.  Hosey  of 
Posey,  then  a very  young  man,  and  Phineas  M.  Kent 
of  Floyd  generated  enough  heat  over  a now -forgotten 
issue  to  effectuate  a slight  discoloration  to  Mr.  Kent's 
right  eye.  They  were  separated  by  Mr.  Wolfish  the 
one-armed  delegate.8 

Robert  Dale  Owen  advanced  his  proposal  to 
protect  the  property  rights  of  women  by  constitutional 
guarantees  with  rhetorical  flourish  and  evidence  of 
deep  personal  conviction.  Since  youth  he  had  been  an 
ardent  leader  in  the  Woman's  Rights  movement.  He 
now  championed  this  cause  in  the  Convention  with 
zestful  enthusiasm.7  Mr.  Badger,  later  a Christian 
minister  led  the  opposition  to  Woman's  Rights,  basing 
his  viewpoint  on  Holy  Writ.  He  justified  the  subjection 
of  women  to  their  husbands  by  freely  and  eloquently 
quoting  many  verses  of  scripture.  Wm.  S.  Holman, 
John  B.  Niles  and  John  Pettit  ably  assisted  him  . 8 One 
warm  passage  between  Mr.  Badger  of  Putnam  and  Dr. 
Sherrod  of  Orange  flashed  up  in  lurid  rhetoric  and 
turbulent  show  of  tempers  but  nothing  more.  Wm.  S. 
Holman  in  a vehement  speech  of  twelve  pages  blasted 
the  cause  of  Woman's  Rights.  A few  days  later  Janu- 
ary 15,  1851  he  rose  rather  shamefacedly  and  pre- 
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sented  a petition  signed  by  one  hundred  ladies  of  his 
own  county  requesting  just  such  a proposition  as  he  so 
recently  opposed.^  Meanwhile  Mr.  Badger  secured 
a copy  of  a queer  marriage  contract  between  Mr.  Owen 
and  his  first  wife.  Badger  proposed  to  read  it  but  was 
deterred  by  the  chair.  Thereafter  he  memorized  it 
and  quoted  it  verbatim.  The  document  rejected  cler- 
gymen and  declared  that  Owen  would  never  avail  him- 
self of  his  legal  right  to  his  wife's  fortune.  After- 
ward, Owen  was  legally  married  because  he  did  not 
want  to  break  the  law  by  living  with  his  wife  without 
legal  marriage. 

Mr.  Tague  of  Hancock  had  on  numerous  occa- 
sions in  debate  taken  advantage  of  some  of  his  fellow 
delegates  and  had  made  sport  of  them  to  the  extent 
that  some,  keenly  embarrassed,  wanted  to  retaliate  in 
a manner  to  humiliate  him. 12  Their  opportunity  came 
when  Mr.  Tague  at  considerable  length  from  a vantage 
position  in  the  aisle  with  the  permission  of  the  chair, 
seriously  and  earnestly  made  a long  and  rambling 
speech  in  condemnation  of  the  Common  Law  of  Eng- 
land. He  gave  it  his  opinion  that  this  body  of  law  was 
outmoded  because  of  its  antiquity  and  inequitable  be- 
cause based  on  decisions  of  judges  who  sought  to  favor 
the  rich  and  well  born.  Likewise  he  thought  much 
money  could  be  saved  if  the  laws  of  Indiana  were  in- 
digenous and  made  by  Indiana's  own  citizens.  His 
motion  to  repeal  the  Common  Law  of  England  now  be- 
came the  subject  of  much  horse  play  and  ridicule  cov- 
ertly pointed  at  its  author.  Amendments  were  of- 
fered inclined  to  assist  the  author  in  making  himself 
even  more  ridiculous.  One  delegate  proposed  that  the 
Convention  meet  in  secret  while  considering  the  Tague 
proposal  so  as  not  to  mar  the  amicable  relations  be- 
tween the  United  States  and  Great  Britain.  Another 
amendment  proposed  and  passed,  added  the  words, 
"Queen  Victoria  and  the  fugitive  slave  law."  Still  an- 
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other  proposed  adding,  "chills  and  fever"  to  the  list 
of  prohibitions.  Mr.  Hovey  moved  "that  the  chairman 
inform  her  British  Majesty  by  telegraph  that  the  Com- 
mon Law  in  England  is  abolished."  After  much  more 
of  the  same,  Mr.  Pettit  sagely  observed  that  "we  have 
carried  this  matter  far  enough  and  as  I do  not  want  it 
upon  the  Journal,  I move  to  lay  the  resolution  on  the 
table."  The  motion  passed.  ^ 

While  the  delegates  assembled  temporarily  in 
the  House  of  Representatives  the  approaching  session 
of  the  legislature  made  it  imperative  that  a different 
meeting  place  be  selected;  it  seemed  likely  that  the 
Constitutional  Convention  would  be  in  session  beyond 
the  date  for  convening  of  the  legislature.  A select 
committee  on  procuring  another  meeting  place  secured 
offers  from  the  local  Baptist  Church  for  its  use  as  an 
assembly  hall  for  $8.00  per  day  and  the  use  of  the 
second  floor  of  the  still  incomplete  Masonic  Temple 
at  a per  diem  of^J>12. 00  or  if  furnished  with  carpet 
$15.00  per  day.  The  committee,  too,  proposed 
meeting  in  another  city  should  accommodations  in  In- 
dianapolis be  unsuitable.  The  committee  visited  Mad- 
ison and  was  offered  the  use  of  either  the  Jenny  Lind 
hall  or  the  Melodian  Hall  by  the  common  council  of 
Madison.  Likewise  the  president  of  the  Indianapolis 
and  Madison  railway  offered  delegates  free  transpor- 
tation over  his  railway  should  the  convention  assemble 
at  Madison.  Although  the  select  committee  recom- 
mended that  the  convention  meet  at  Madison  that  body 
voted  to  remain  in  Indianapolis  and  to  use  the  as  yet 
incomplete  Masonic  hall. 

An  examination  of  the  Journal  and  the  two  vol- 
umes of  Debates  reveals  that  a very  few  delegated  did 
a very  great  deal  of  the  speech  making,  the  introduc- 
tion of  resolutions  and  the  making  of  motions.  Judge 
Borden  of  Allen  was  speciously  loquacious.  He  spoke 
two  hundred  and  forty-two  times,  introduced  two  pe- 
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titions  and  made  eighty -five  motions.  Robert  Dale 
Owen,  of  Posey  spoke  two  hundred  and  four  times,  in- 
troduced two  petitions,  submitted  twenty-three  re- 
ports, made  thirty-six  motions  and  introduced  many 
resolutions.  John  Pettit  of  Tippecanoe  made  one  hun- 
dred and  ten  motions,  submitted  nine  resolutions,  four 
reports  and  spoke  two  hundred  and  forty-three  times. 
Bascomb  fathered  nine  resolutions  and  seventy-six 
motions  and  spoke  seventy-eight  times.  Other  dele- 
gates were  active  but  still  much  less  vocally  in  evi- 
dence, while  still  others  voted  but  demonstrated  little 
initiative . 

In  1885  Vice-president  Thomas  A.  Hendricks, 
on  the  eve  of  his  life,  rather  succinctly  stated  the 
general  guidelines  which  he  believed  actuated  the 
delegates  in  their  work.  ’’The  several  states  of  our 
Union  are  endowed  with  all  the  powers  that  may  be 
exercised  by  free  and  independent  communities,  which 
are  not  prohibited  by  their  own  constitutions,  nor  by 
the  Constitution  of  the  United  States,  and  which  are 
consistent  with  the  relations  to  each  other  and  to  the 
Federal  Union.  The  work  of  revising  a State  Consti- 
tution consists  mainly  in  declaring  the  rights  of  the 
people,  in  admitting  and  defining  the  powers  to  be  ex- 
ercised, and  in  prohibiting  powers  not  intended  to  be 
exercised  rather  than  in  creating  rights  or  conferring 
powers  not  exercised.” 

He  observed  that  the  changes  made  in  the  new 
constitution,  "consist  mainly  in  providing  additional 
protection  to  natural  rights,  in  removing  restrictions 
there  from,  and  in  regulating  the  exercise  of  powers 
already  recognized  as  existing.”^ 

The  Whig  Party  was  on  the  decline  and  soon 
crumbled  into  oblivion.  It  had  been  out  of  power  in 
Indiana  seven  years.  On  the  national  scene  General 
Tayloi  s death  and  the  finality  of  the  compromise 
measures  had  left  it  nothing  to  do  except  die.  Its 
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great  leaders  had  passed  from  active  life  while  in- 
ternal dissentions  hastened  its  demise.  The  only- 
measure  in  the  debate  on  which  any  party  spirit  was 
shown  was  the  proposition  to  admit  aliens  to  the  right 
of  suffrage  on  declaration  of  intention  to  become  citi- 
zens and  a residence  of  one  year  in  the  United  States 
and  six  months  in  the  state.  This  was  said  to  be  a 
trick  of  the  Democrats  who  were  alleged  to  be  truck- 
ing to  the  foreign  vote.  The  latter  was  almost  wholly 
democratic.  The  Whigs  however  made  little  fuss 
about  it.  ^ 

By  the  time  the  Constitutional  Convention  as- 
sembled most  of  the  proposed  changes  had  received 
considerable  attention  at  the  hands  of  both  voters  and 
delegates.  A very  controversial  issue  was  that  of 
elementary  education.  It  was  considered  at  length  and 
the  provision  for  uniform  free  schools,  a growing 
common  school  fund  and  an  elective  state  superin- 
tendent became  firmly  embedded  in  the  reconstructed 
frame  of  government.  Free  schooling  had  existed  only 
on  paper.  Now  because  it  was  mandatory,  the  new 
approach  became  a vital  and  purposive  instrument  of 
mass  education.  The  legislature  of  1849  had  author- 
ized optional  county  taxation  based  upon  voter  acqui- 
escence. An  election  in  1849  saw  such  educational 
taxes  levied  in  sixty-one  counties  but  rejected  in 
twenty -nine. 

No  proposed  constitutional  change  had  received 
wider  publicity  than  that  relating  to  homestead  exemp- 
tion. The  Bill  of  Rights  was  made  to  provide  that 
the  debtor  should  be  allowed  to  retain  "a  reasonable 
amount  of  property”  free  from  seizure  or  sale  for  the 
payment  of  any  debt.  In  combination  with  this  exemp- 
tion a related  measure  prohibited  imprisonment  for 
debt  except  in  case  of  fraud.  ^ The  ballot  was  im- 
mensely extended  by  the  provision  that  numerous  of- 
ficials should  be  elected  by  popular  vote.  Governor, 
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Lieutenant  Governor,  State  Treasurer,  20  State  audi- 
tor, Secretary  of  State,  Superintendent  of  Public  In- 
struction, 21  Judges  of  the  Supreme  Court,  Clerk  of 
the  Supreme  Court,  22  Circuit  Judges,  ^ Prosecuting 
Attorney,  24  Township  Justices  of  Peace,  all  became 
elective. 25  County  officers  elected  by  popular  vote 
were  clerk  of  the  circuit  court,  auditor,  recorder, 
treasurer,  and  sheriff,  ° coroner  and  surveyor.  / 

The  revised  Bill  of  Rights  covered  a multiplic- 
ity of  rights  neither  to  be  found  in  the  federal  consti- 
tution nor  in  the  Indiana  constitution  of  1816.  Impor- 
tant additions  in  favor  of  individual  rights  and  the 
right  of  conscience  were  as  follows: 


1.  No  person  shall  be  held  incompetent  as  a wit- 
ness in  consequence  of  his  opinion  in  matters 
of  religion. 

2.  No  money  shall  be  drawn  from  the  treasury 
for  the  benefit  of  any  religious  or  theological 
institution. 

3.  The  assessed  value  of  private  property  shall 
be  tendered  before  such  property  can  be  taken, 
except  in  case  of  the  state. 

4.  The  right  of  trial  by  jury  is  extended  with  ad- 
ditional safeguards. 

5.  Privileges  and  immunities  shall  not  be  granted 
to  one  citizen,  or  class  of  citizens,  which  upon 
the  same  terms  shall  not  equally  belong  to  all 
citizens. 

Issues  frequently  arose  relating  to  slavery  and 
the  Negro.  Sentiment  in  the  convention  was  closely 
divided.  The  very  recent  debates  in  the  National  Con- 
gress on  the  so-called  Compromise  of  1850  had  stirred 
people  and  it  was  easy  to  generate  heat.  In  an  attempt 
to  indorse  the  fugitive  slave  law,  the  convention  voted 
by  the  narrow  margin  of  three  votes  to  table.  Robert 
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Owen  in  an  attempt  to  still  the  troubled  waters  intro- 
duced a mild  resolution  which  expressly  disclaimed 
any  opinion  as  to  the  propriety  of  that  act.  Supported 
by  Owen's  persuasive  oratory  it  passed  by  a vote  of 
ninety  to  twenty -six.  Eight  others  sat  silent  in  their 
seats  while  twelve  members  slipped  into  the  lobbies . ^ 

In  contemplating  the  vastly  augmented  immi- 
gration of  Germans  and  Irish  into  the  middle  west  the 
Convention  seems  to  have  been  impressed  with  the 
desirability  of  beckoning  some  of  this  influx  into  Indi- 
ana. This  view  influenced  the  adoption  of  a more  lib- 
eral provision  for  the  exercise  of  the  ballot  as  pre- 
viously noted. 

The  convention  debated  the  status  of  the  Negro 
and  in  general  envinced  a very  harsh  attitude  toward 
him . The  Southern  origin  of  many  of  the  delegates 
was  no  doubt  a factor.  There  was  no  serious  consid- 
eration given  to  extension  of  suffrage  to  the  Negro. 
Strong  sentiment  prevailed  against  permitting  him  to 
settle  in  Indiana.  Much  was  said  of  promoting  Negro 
colonization  although  these  plans  never  came  to  frui- 
tion. Article  XIII,  prohibiting  Negro  immigration  into 
the  state,  was  submitted  separately  to  the  voters  con- 
currently with  the  constitution. 

A comparison  between  the  Constitution  of  1816 
and  that  of  1851  indicates  that  to  a considerable  extent 
the  process  of  constitution  making  in  1851  involved  the 
grafting  of  desired  and  widely  publicized  reforms  on 
the  earlier  constitution.  Nearly  every  reform  which 
had  been  widely  discussed  found  its  way  into  the  new 
frame  of  government.  Many  differences  of  opinion 
which  found  expression  at  the  outset  of  the  convention 
were  allayed  by  the  appointm ent of  a steering  commit- 
tee comprising  two  representatives  from  each  of  the 
eleven  congressional  districts.  This  committee  au- 
thorized the  standing  committees  and  specified  the  al- 
location of  their  duties. ^ 
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The  relation  of  the  state  to  banks  created  a 
line  of  cleavage  in  sentiment  between  the  northern  and 
southern  parts  of  the  state.  The  idea  of  free  banking 
found  most  of  its  support  in  southern  Indiana.  Some 
compromises  emanated  from  this  clash. 

1.  General  Assembly  may  charter  a bank  with 
branches  but  the  state  can  own  no  stock  nor 
extend  its  credit  to  any  banking  institution. 

2.  Free  banking  was  permitted  under  a provision 
in  the  Bill  of  Rights. 

3.  Except  for  a state  bank  no  bank  may  be  author- 
ized except  by  a general  code. 

4.  All  bills  issued  by  banks  must  be  redeemable 
in  gold  and  silver.  There  may  be  no  suspen- 
sion of  specific  payments. 33 

Probably  the  most  widely  criticized  aspect  of 
the  constitution  of  1816  was  that  which  permitted  en- 
actment of  special  and  private  legislation.  The  new 
Constitution  enumerated  eighteen  varieties  of  prohib- 
ited local  or  special  laws.  It  further  declared  that  in 
all  other  cases,  general  laws  should  be  enacted  and 
shall  operate  throughout  the  state.  This  effectually 
ended  such  legislative  invasions  of  the  judicial  power 
as  granting  divorces  and  changing  family  names.34 

The  increasing  influx  of  immigrants  and  the 
seeming  desirability  of  encouraging  immigration  in- 
fluenced the  convention  to  extend  suffrage  as  previ- 
ously mentioned  to  those  citizens  of  the  United  States 
who  had  resided  in  the  United  States  over  a year.35 

The  bitter  lesson  of  the  financial  fiasco  grow- 
ing from  the  internal  improvements  program  echoed 
even  into  the  fiscal  structure  of  local  government. 
The  indebtedness  of  all  municipal  corporations,  coun- 
ties, cities,  towns  and  townships  was  restricted  to  no 
more  than  two  per  cent  of  the  taxable  property  of  the 
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unit.  However,  there  was  no  foresight  as  to  the  plu- 
rality of  corporations  which  might  be  superimposed 
on  one  municipal  corporation  such  as  library  district, 
public  utility  districts.,  civil  city,  school  city  and 
school  township,  etc. 

There  had  been  widespread  criticism  of  the 
prevalent  multiplicity  of  local  judicial  officers  with 
particular  animus  toward  the  associate  judges.  On 
January  17,  1851  Mr.  Holman  said  that  under  the  con- 
stitution of  1816,  Indiana  had  ninety  probate  judges, 
thirteen  circuit  judges,  three  judges  of  the  Supreme 
Court,  one  hundred  eighty  associate  judges,  many  of 
whom  are  incapable  of  performing  the  duties  required 
at  their  hands.  He  averred  that  this  was  especially 
true  of  probate  judges.  He  added  that  there  were  in 
all  two  hundred  eighty-six  judges.  ^ Article  VII  deal- 
ing with  the  judiciary  met  this  objection  by  the  omis- 
sion of  any  mention  of  associate  judges. ^ 

In  the  hard  scrabble  economy  of  pioneer  Indi- 
ana there  was  little  thought  of  public  welfare,  small 
wealth  to  support  it  and  certainly  little  recognized 
need  for  it.  The  Constitution  simply  provided  for  the 
newly  established  schools  for  deaf,  dumb,  blind  and 
insane.  Legislatures  have  in  succeeding  years  made 
wide  application  of  benevolence  but  it  is  not  derived 
from  any  specific  authority  extended  by  the  Constitu- 


tion of  1851. 
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The  new  Constitution  provided  biennial  sessions 
of  the  legislature  with  regular  sessions  extending  to 
sixty -one  days  and  special  sessions  to  a limit  of  forty 
days.  Every  bill  shall  be  read  throughout  on  three 
several  days  unless  the  rule  be  suspended  on  the  call 
of  ayes  and  noes,  on  final  passage  it  can  not  be  sus- 
pended. A majority  of  all  members  is  required  for 
passage  of  a bill.  No  amendment  may  be  made  merely 
by  mention  of  the  title  of  the  bill  but  must  be  set  forth 
in  its  full  length.  No  law  shall  embrace  more  than 
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one  subject. ^0 

It  was  of  course  apparent  that  considerable 
change  would  be  necessary  in  the  statutes  governing 
Indiana  when  the  new  Constitution  should  become  ef- 
fective. To  meet  this  need  as  expeditiously  as  possi- 
ble and  to  guide  the  General  Assembly  in  making  the 
necessary  changes,  the  Constitution  mandated  the 
legislature  under  Article  VII  section  20  to  appoint  a 
commission  for  that  purpose.  Its  duty  was  to  revise, 
simplify,  and  abridge  the  rules  practice,  pleadings 
and  forms  of  the  Courts  of  Justice.  It  empowered  the 
General  Assembly  to  require  the  commissioners  to 
reduce  to  a systematic  code  the  general  statute  law  of 
the  state  to  be  submitted  for  approval  to  the  General 
Assembly.  ^ 

In  structuring  the  new  Supreme  Court  the  con- 
vention gave  close  scrutiny  to  the  manner  of  reporting 
and  recording  the  decisions  of  the  court.  There  had 
been  no  provision  in  the  Constitution  of  1816  for  such 
reports.  Supreme  Court  Justice  Isaac  Blackford  who 
served  as  a member  of  that  court  1816-1852  undertook 
to  keep  such  records  and  to  offer  them  for  sale.  Eight 
volumes  bear  his  name.  For  such  a task  he  was 
ideally  suited.  Scholarly  and  erudite,  he  worked  tire- 
lessly writing  and  editing  at  a time  when  the  court 
was  two  years  in  arrears  with  its  docket.  His  critics 
and  much  of  the  press  severely  criticized  the  justice 
and  gave  the  impression  that  this  lucrative  diversion 
from  his  official  duties  had  enriched  him.  In  the  con- 
vention, Mr.  Hovey  on  October  15,  moved  that  the 
committee  on  the  organization  of  the  courts  be  direct- 
ed to  inquire  into  the  propriety  of  prohibiting  the  five 
judges  of  the  Supreme  Court  from  reporting  the  de- 
cisions of  the  court.  The  final  draft  provided  for  an 
elective  clerk  of  the  court  to  perform  this  function. 
Nevertheless  Justice  Blackford’s  reports  are  a monu- 
ment to  his  initiative,  legal  skill,  erudition  and  edi- 
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torship.42 

The  process  of  amending  the  Constitution  of 
1851  is  much  different  than  that  provided  in  the  earlier 
document  and  has  in  practice,  proved  to  be  productive 
of  few  constitutional  changes.  Any  proposed  amend- 
ment must  be  submitted  to  the  approval  of  a majority 
of  the  members  of  each  house  and  then  if  so  approved 
shall  be  submitted  to  the  voters.  If  any  amendment  is 
pending  the  approval  of  either  a succeeding  General 
Assembly  or  the  voters,  no  additional  amendment 
shall  be  proposed. ^3 

Throughout  the  proceedings  of  the  Convention 
there  were  deep  currents  which  evidenced  religious 
devotion  and  religious  controversy.  One  of  the  con- 
tinuing highlights  of  the  Convention  was  a continuous 
conflict  on  matters  pertaining  to  religion  in  which 
various  delegates  participated.  A definite  pattern  of 
religious  controversy  seemed  to  ensue  from  the  very 
beginning  of  the  debates.  Mr.  Badger  championed 
orthodox  religion  in  frequent  utterances.  Just  as  often 
Robert  Dale  Owen  took  up  the  challenge  and  justified 
the  then  prevailing  liberal  viewpoint  in  religion. ^4 
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VI.  SUMMARY  OF  SALIENT  CHANGES  GRAFTED 
ON  THE  CONSTITUTION  OF  1816  BY  THE 
CONSTITUTIONAL  CONVENTION  OF  1851 


1.  Extension  of  the  Bill  of  Rights  to  include  more 
protection  to  the  citizens  of  Indiana. 

a.  Prohibition  on  diverting  public  funds  to  be 
expended  for  religious  reasons. 

b.  No  imprisonment  for  debt. 

c.  No  religious  test  for  witnesses. 

d.  Extension  of  right  of  trial  by  jury. 

e.  Privileges  and  immunities  shall  be  enjoyed 
by  all. 

2.  Prohibition  of  special  or  local  legislation. 

3.  Biennial  sessions  of  General  Assembly. 

4.  Extension  of  terms  of  office  of  governor  and  lieu- 
tenant governor  to  four  years. 

5.  Increasing  the  number  of  elective  state  and  county 
officers. 

6.  Restructuring  the  judiciary. 

a.  Elimination  of  associate  judges. 

b.  Providing  for  election  of  Supreme  Court 
justices,  circuit  judges,  clerk  of  the  Su- 
preme Court  and  prosecuting  attorney  by 
popular  vote. 

c.  Provision  for  reporting  Supreme  Court  de- 
cisions. 

d.  Provision  for  revision  of  statutes  to  accord 
with  new  Constitution. 

7 . Extension  of  suffrage  to  foreigners  who  have  been 
in  the  United  States  six  months  before  any  elec- 
tion and  who  shall  have  declared  on  oath  their  in- 
tention to  become  citizens. 

8.  Free  banking;  authorization  of  branch  banks;  no 
state  owned  bank  stock. 

9.  Restriction  of  indebtedness  of  municipal  corpora- 
tions to  two  per  cent  of  taxable  property. 
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10.  Prohibition  on  state  debt  incurred  by  General 
Assembly. 

11.  Provision  for  different  method  of  amending  state 
constitution. 

12.  Provision  for  uniform  free  education. 

13.  Provision  for  financial  support  for  existing  be- 
nevolent institutions . 

14.  Homestead  exemption  for  seizure  provided  for 
debtors. 

15.  Meager  welfare  provision. 

a.  Support  of  institutions  for  deaf  and  dumb, 
blind  and  insane. 

b.  Houses  of  refuge  for  correction  and  refor- 
mation of  juvenile  offenders. 

c.  Infirmaries  for  persons  dependent  by  rea- 
sons of  age;  infirmity  or  misfortune. 


41 


VII.  HARSH  TREATMENT  OF  NEGROES 


Anti -negro  prejudice  was  prevalent  in  Indiana. 
Public  schools  were  open  only  to  white  children.  In 

1850  a decision  of  the  Supreme  Court  denied  the  right 
of  Negroes  to  attend  public  school  in  Indiana.  They 
could  not  even  attend  although  they  paid  tuition. 1 
Harsh  treatment  of  the  Negro  was  an  accepted  prac- 
tice. Slavery  had  existed  for  many  years,  thinly  dis- 
guised as  servitude,  although  legislative  and  consti- 
tutional prohibition  dictated  otherwise.  The  ballot  was 
withheld  from  the  Negro;  he  could  not  enlist  in  the 
militia;  he  was  forbidden  to  testify  in  any  cause  af- 
fecting white  people . ^ 

The  Constitutional  Convention  re-enacted  the 
provisions  of  the  ordinance  of  1787  but  padded  it  with 
inclusions  which  refused  Negroes  the  ballot  or  the 
right  to  settle  in  the  state.3  Thus  the  constitution  of 

1851  was  far  more  restrictive  on  Negroes  than  that  of 
1816.  It  closed  all  apertures  against  him:  1.  No  Ne- 
gro can  enter  the  state,  2.  Any  contracts  made  by 
Negroes  on  entering  the  state  should  be  void,  3.  Pen- 
alty of  $500  was  levied  against  any  one  employing  or 
encouragingNegroes  to  remain  in  the  state,  4.  Monies 
derived  from  such  fines  must  be  utilized  to  pay  ex- 
pense of  the  colonization  of  Negroes  already  in  the 
state . ^ 

These  measures  were  combined  into  Article 
XIII  which  article  was  submitted  separately  to  the 
voters  in  parallel  with  the  rest  of  the  new  constitution 
to  be  considered  in  an  aye  and  nay  vote . In  the  elec  - 
tion  subsequently  held  the  measure  carried  by  a vote 
of  188,910  to  21, 066. 3 The  article  became  almost 
totally  a dead  letter  with  the  passage  of  the  Thirteenth, 
Fourteenth  and  Fifteenth  amendments  to  the  Federal 
Constitution. 
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VIII.  SUBMISSION  AND  APPROVAL 


The  Convention  was  in  session  from  October 
7,  1850  until  February  10,  1851 --a  total  of  one  hun- 
dred twenty-seven  days.  Having  completed  its  work 
it  ordered  the  publication  of  50,  000  copies  of  the  doc- 
ument in  English  and  5,  000  copies  in  German.  These 
copies  appeared  in  March  1851.  The  total  expense  of 
the  convention  was  $85,  043. 82. 1 The  largest  single 
compensation  paid  for  service  in  the  Convention  was 
paid  to  W.H.  English,  principal  secretary  but  not  a 
member.  ^ One  hundred  and  forty -six  delegates  served 
the  full  one  hundred  and  twenty -seven  days  and  re- 
ceived $38.00  each. ^ Owing  to  deaths,  resignations 
and  filled  vacancies,  one  hundred  and  fifty-four  men 
actually  served  as  delegates  during  the  sittings  of  the 
convention. ^ Expense  entailed  for  spittoons  was 
$12. 24. 5 The  rent  of  the  Masonic  hall  amounted  to 
$704.50.6  On  the  death  of  J.  Van  Benthusen  his  funer- 
al expense  of  $83. 50 plus  crape  for  the  funeral  amount- 
ing to  $12.50  were  approved  as  a convention  expense . ? 

The  Convention  then  submitted  the  Constitution 
with  separate  article  13  to  the  Governor  with  the  rec- 
ommendations that  it  be  submitted  to  the  voters  on  the 
election  the  first  Monday  in  August.  The  voters  were 
to  express  themselves  on  the  ratification  of  the  Con- 
stitution as  a whole  and  to  vote  aye  or  nay  on  the  Ne- 
gro exclusion  article . ® 

Governor  Joseph  A.  Wright  transmitted  to  the 
General  Assembly  the  draft  of  the  proposed  Constitu- 
tion with  the  recommendations  of  the  Convention. 
Within  four  days  the  General  Assembly  implemented 
in  legislation  the  recommendations  of  the  Convention. 


Governor  Wright  complied  with  this  legislation  by  pro- 
claiming an  election  in  August  for  the  acceptance  or 
rejection  of  the  proposed  Constitution  and  article  13 
separately.9  On  September  20,  1851  Governor  Wright 
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in  a proclamation  certified  the  vote  in  re  the  Consti- 
tution 109,319  and  against  the  Constitution  26,755. 
He  certified  the  vote  on  article  13  as  109,  876  for  it 

and  against  it  21,  066.  He  proclaimed  the  new  Consti- 

10 

tution  effective  November  1,  1851. 
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IX.  ATTEMPTS  TO  AMEND  THE 
CONSTITUTION  OF  1851 


While  the  power  to  call  a convention  to  amend 
or  revise  a constitution  inheres  in  the  people  none  has 
ever  been  called  in  Indiana.  As  previously  stated,  a 
method  of  amending  the  Indiana  Constitution  is  pro- 
vided in  the  document  itself.  It  requires  that  any  pro- 
posed amendment  approved  by  a majority  vote  of  each 
house  of  the  General  Assembly  in  two  successive  reg- 
ular sessions  can  then  become  a part  of  the  fundamen- 
tal law  by  receiving  a majority  vote  in  a statewide 
election. 

An  amendment  approved  in  1875  forbade  the 
assumption  by  the  General  Assembly  of  any  liability 
connected  with  the  Wabash  Erie  canal.  In  1880  a se- 
ries of  amendments  were  regularly  carried  from  the 
General  Assembly  into  the  general  election  of  that 
year.  These  amendments  related  to  suffrage  qualifi- 
cations of  voters;  accorded  suffrage  to  Negroes;  made 
alterations  in  the  court  system;  and  authorized  the 
legislature  to  enact  a registration  law.  Voters  of  In- 
diana were  apparently  more  interested  in  party  tickets 
and  candidates  than  in  these  constitutional  issues. 
While  the  amendments  received  more  favorable  than 
unfavorable  votes,  the  vote  for  the  amendments  was 
less  than  a majority  of  all  votes  cast.  The  Supreme 
Court  in  the  case  of  State  vs.  Swift  held  that  to  be 
effective  the  amendments  must  receive  an  affirmative 
majority  of  all  votes  cast.  The  court  further  held  that 
the  amendments  were  neither  defeated  nor  approved 
and  could  be  submitted  to  the  voters  in  a special  elec- 
tion. Such  an  election  was  held;  the  amendments  re- 
ceived an  affirmative  majority  of  all  votes  cast;  and 
were  accordingly  declared  valid. 

In  1900  two  amendments  providing  for  an  in- 
crease in  the  size  of  the  Supreme  Court,  and  pre- 
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scribing  qualifications  for  the  practice  of  law  were 
submitted  to  the  voters  in  the  general  election  of  that 
year.  The  amendments  received  a favorable  majority 
of  votes  cast  on  the  amendments  but  again  less  than  a 
majority  of  the  votes  cast.  The  Supreme  Court  de- 
cided in  the  November  term,  1900,  that  the  amend- 
ments were  neither  approved  nor  defeated  but  were 
still  pending  and  would  block  any  more  amendments 
until  they  were  accepted  or  rejected  by  majority  vote. 
This  decision  was  obstructive  of  any  further  attempt 
to  amend  the  Constitution  until  1913.  In  that  year  the 
court  held  in  re  Boswell  that  when  an  amendment  failed 
in  an  election  to  receive  a majority  of  all  votes  cast 
it  was  rejected  and  would  not  be  obstructive  of  future 
proposed  amendments.  ^ 

The  election  of  1910  returned  60  Democrats 
and  forty  Republicans  in  the  House.  With  hold-over 
senators  elected  in  1908,  there  were  thirty  Democrats 
and  twenty  Republicans  in  the  Senate.  Governor  Mar- 
shall, a Democrat  and  strongly  convinced  that  the  six- 
ty-year-old state  constitution  was  in  numerous  re- 
spects outmoded,  marshalled  his  party  majorities  in 
both  houses  behind  remedial  measures.  By  a straight 
party  vote  a measure  containing  an  entire  constitution 
with  much  of  the  1851  document  and  some  twenty -five 
proposed  changes  emerged.  It  empowered  the  state 
to  enact  a workman's  compensation  act;  it  permitted 
the  state  under  certain  conditions  to  appropriate  per- 
sonal property  without  assessing  its  value;  changed 
voting  qualifications;  increased  the  membership  in  the 
House  of  Representatives  to  one  hundred  thirty  mem- 
bers; required  a three  fifths  majority  to  pass  a bill 
over  the  governor's  veto,  extended  the  term  of  office 
of  county  officials  to  four  years;  extending  term  of 
state  elective  officers  to  four  years;  empowered  the 
General  Assembly  to  enact  a law  providing  initiative 
and  referendum;  authorized  General  Assembly  to  pre- 
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scribe  qualifications  for  practice  of  law;  reduced  to 
one  regular  session  the  necessity  for  approving  amend- 
ments to  the  Constitution;  and  other  items  as  well. 
The  matter  became  a party  issue  and  was  opposed  by 
Republicans.  ^ 

Opposition  to  the  Marshall  Constitution  even- 
tualed  in  a test  case  in  the  circuit  court  of  Marion 
County  before  Judge  Charles  Remster.  The  court  held 
in  Ellingham  vs.  Dye  178  Ind.  336  ultra  vires  that  the 
act  was  unconstitutional  because  the  legislature  was 
attempting  to  draft  an  entire  new  constitution. 5 An 
appeal  from  the  decision  of  Ellingham  vs.  Dye  to  the 
Supreme  Court  of  the  United  States  known  as  Marshall, 
Governor  of  the  State  of  Indiana  vs.  Dye  (December  1, 
1913)  231  U.S.  250  was  dismissed  by  the  Supreme 
Court  for  want  of  jurisdiction.  ^ 

The  failure  of  the  Marshall  constitution  did  not 
deter  the  exponents  of  progressivism  and  those  desir- 
ing reformation  in  the  Indiana  Constitution  from  again 
seeking  a short  cut  to  constitutional  change . Governor 
Samuel  R.  Ralston  championed  this  cause  and  in  his 
inaugural  address  in  January,  1913  called  attention  to 
the  recent  vastly  augmented  pool  of  public  favor  for  a 
Constitutional  Convention.  He  cited  the  recent  at- 
tempts of  the  previous  Democratic  administration  to 
this  end.  He  called  attention  to  the  platforms  of  the 
Republican  and  Progressive  Parties  in  1912  both  of 
which  had  favored  a Constitutional  Convention.  He 
stated  his  own  desire  for  Constitutional  changes  be- 
cause of  alleged  outmoded  phases  of  the  1851  frame- 
work. He  mentioned  the  then  continuing  litigation 
over  the  Marshall  Constitution  and  urged  the  legisla- 
ture to  consider  calling  a Constitutional  Convention.5 

Because  the  pending  so-called  lawyers  amend- 
ment was  still  obstructive  of  further  amendments 
Senator  EvanB.  Stotsenburg  of  New  Albany  proposed 
that  the  legislature  withdraw  it  from  further  consid- 
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eration  by  the  legislature.  The  Senate  did  pass  such 
a resolution  but  it  failed  in  the  House. ^ 

Subsequently  Senator  Stotsenburg  proposed  a 
new  version  of  the  Marshall  Constitution  in  a resolu- 
tion and  the  General  Assembly  submitted  to  the  voters 
a proposal  for  the  calling  of  a Constitutional  Conven- 
tion in  1914.  The  voters  in  the  general  election  of 
1914  defeated  the  proposed  Constitutional  Convention. 
The  election  of  1914  returned  a much  larger  Republi- 
can membership  to  the  General  Assembly.  In  the 
regular  session  of  1915  the  Stotsenburg  amendments 
were  defeated. ^ 

Other  attempts  in  the  1920's  to  amend  the  Con- 
stitution failed  because  of  a lack  of  voter  interest. 
In  the  General  election  of  1932  voters  voted  on  two 
amendments,  one  permitting  a state  income  tax  and 
the  other  repealing  the  section  on  qualifications  for 
the  practice  of  law.  Both  amendments  received  a ma- 
jority of  votes  cast  on  the  amendments  but  not  a ma- 
jority of  all  votes  cast.  The  Supreme  Court  in  re 
Todd  208  Indiana  168,  reversed  itself  and  affirmed 
that  an  amendment  on  which  voters  cast  their  ballot 
was  valid  if  it  received  approval  of  a majority  of  votes 
so  cast.  ^ Subsequently  the  court  in  Oscar  Swank  et  al, 
v.  Robert  H.  Tyndall  determined  that  the  in  re  Todd 
decision  did  not  affect  the  validity  of  amendments 
voted  upon  prior  to  that  date.  This  made  amending 
the  constitution  much  easier. 

In  1936  an  amendment  was  passed  permitting 
the  enlistment  of  Negroes  in  the  state  militia.  Unfor- 
tunate experiences  during  the  recent  era  of  bank  fail- 
ures instigated  the  passage  of  three  banking  amend- 
ments in  1940.  There  changes  involved  the  repeal  of 
the  double  liability  of  stockholders  of  banks,  the  lim- 
itation of  bank  charters  to  twenty  years  and  the  trans- 
fer of  the  liabilities  of  a corporation  to  its  stockhold- 
ers. In  1948  an  amendment  changed  the  term  of  county 
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sheriff  from  two  years  to  four  years. 
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X.  SUGGESTED  CHANGES  IN  THE 
INDIANA  CONSTITUTION 


The  experience  of  the  past  fifty  years  indicates 
that  the  Indiana  Constitution  of  1851  can  be  amended 
when  public  sentiment  has  been  mobilized  behind  an 
amendment  and  when  the  voters  are  apprised  of  its 
merits.  The  Bennet  v.  Jackson  decision  in  1917  made 
crystal  clear  that  the  people's  power  over  amendments 
is  supreme  and  that  a constitutional  convention  is  a 
valid  vehicle  for  change.^  The  decision  in  re  Todd 
interpreted  the  constitutional  phrase  "majority  of  the 
electors"  to  mean  a majority  of  those  voting  on  a pro- 
posed amendment  and  not  a majority  of  those  voting  in 
the  election.  ^ These  two  notable  decisions  have  in- 
troduced an  element  of  greater  flexibility  in  the 
amending  process. 

Numerous  suggestions  have  been  advocated  as 
the  basis  for  future  constitutional  amendments.  Some 
of  those  argued  most  cogently  follow: 

a.  Legislative  revision. 

1.  Longer  legislative  sessions. 

2.  Annual  legislative  sessions. 

3.  More  equitable  reapportionment.  This  pro- 
posal has  been  made  negatory  by  the  Su- 
preme Court  decision  of  one  man,  one  vote 
in  Carr  vs.  Baker. ^ 

b.  Reorganization  of  the  executive  department. 

1.  Coordination  of  all  executive  agencies  un- 
der the  governor. 

2.  All  administrative  state  officers  except  au- 
ditor of  State  to  be  made  appointive  and  re- 
sponsible to  the  Governor. 

3.  Appointments  and  promotions  of  state  offi- 
cers to  be  made  on  basis  of  merit. 

4.  Veto  powers  of  governor  should  be  revised 
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with  a view  to  more  time  for  that  official  to 
study  legislation  with  a two  thirds  majority 
in  each  House  for  overriding  his  veto. 

c.  Judicial  reform. 

1.  Removal  of  selection  of  judges  from  politics. 

2.  Lengthened  tenure  of  judges.  This  would 
involve  eliminating  the  present  constitution- 
al limitation  of  the  terms  of  four  years  for 
legislatively  created  judicial  offices. 

3.  Elimination  of  Justices  of  Peace  except 
where  proved  essential. 

d.  Local  Government. 

1.  Home  rule  for  towns,  cities  and  counties  so 
that  local  and  special  conditions  may  be 
satisfied. 

2.  Administrative  control  of  local  undebted- 
ness  instead  of  reliance  upon  constitutional 
limitation  to  two  per  cent  of  actual  tax  val- 
uation of  the  unit. 

e.  Method  of  amendment. 

1.  Provision  of  interim  legislative  committee 
or  a commission  to  prepare  and  initiate 
constitutional  amendments . ^ 

Recently  some  objection  has  arisen  to  the  in- 
hibition on  assumption  of  indebtedness  by  the  state. 
Sometimes  federal  grants  to  the  state  are  jeopardized 
by  the  lack  of  current  funds  available  for  matching 
purposes.  It  has  seemed  to  some  that  when  such 
grants  are  available  with  provision  to  match  them  that 
it  should  be  possible  for  bonds  to  be  issued  to  meet 
this  need. 

The  Indiana  legislative  council  is  an  agency  of 
the  State  legislature,  designed  as  an  interim  body  to 
deal  with  legislative  matters  between  legislative  ses- 
sions. On  September  6,  1967  this  body  announced  the 
creation  of  a twenty-eight  member  Indiana  commission 
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for  the  revision  of  the  constitution;  this  commission 
was  empowered  to  conduct  a "continuing  study"  of 
proposed  changes  in  the  state  constitution  and  present 
its  recommendations  biennially  to  the  General  Assem- 
bly. Twenty-six  of  the  members  were  to  be  chosen 
by  the  chairman  and  vice-chairman  of  the  council. 
These  members  would  include  university  presidents, 
university  professors,  mayors,  county  officials,  leg- 
islators, and  representatives  of  labor,  agriculture, 
business  and  industry,  the  bar  and  general  public. ^ 
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